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1.1. Preliminary Decree can be passed in a suit for partition, partnership, for possession and mesne 

profit and all of the above. 

1.1.1 Understanding Preliminary Decrees 

In the Code of Civil Procedure (CPC), a decree is preliminary when further proceedings have to be 

taken before the suit can be completely disposed of. It adjudicates the rights of the parties but leaves 

the actual "math" or "division" for a final order. 

 

1.1.2 Why these cases require a Preliminary Decree: 
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 Partition (A): The court first passes a preliminary decree to determine the shares of the 

parties (e.g., A gets 1/3, B gets 2/3). The final decree follows after the property is physically 

divided by a Commissioner. 

 Partnership (B): In a suit for dissolution of a partnership, the court passes a preliminary 

decree to declare the shares of the partners and directs that accounts be taken. 

 Possession and Mesne Profits (C): The court may pass a decree for the possession of the 

property and a preliminary decree directing an inquiry into the mesne profits (the "rent" or 

profit lost while the property was wrongfully occupied). 

1.1.3 Other common suits where Preliminary Decrees are passed: 

1. Administrative suits. 

2. Suits for foreclosure of a mortgage. 

3. Suits for sale of mortgaged property. 

4. Suits for redemption of a mortgage. 

5. Suits for accounts between principal and agent. 

 

Key Legal Fact: The "Appeal" Rule 

1.1.4 There is a very important rule regarding these: If a party does not appeal against a 

preliminary decree, they cannot challenge it in an appeal against the final decree. (Section 97 of 

the CPC). 

In the world of the Code of Civil Procedure (CPC), these three terms are often used interchangeably 

in casual conversation, but they have distinct legal meanings and consequences. 

1.1.5 The Breakdown: Decree vs. Order vs. Judgment 

Feature Judgment (Sec 2(9)) Decree (Sec 2(2)) Order (Sec 2(14)) 

Definition 

The statement given by 

the Judge of the grounds of 

a decree or order. 

The formal expression of an 

adjudication which 

conclusively determines the 

rights of parties. 

The formal expression 

of any decision of a 

Civil Court which is not 

a decree. 

Purpose 

To explain why the court 

reached a specific 

conclusion. 

To finalize what the parties 

actually get (rights/liabilities). 

To decide procedural 

matters during the 

case. 

Requirement 

Must contain a concise 

statement of the case, 

points for determination, and 

the decision. 

Must be drawn up based on the 

judgment. 

Does not necessarily 

determine the final 

rights of parties. 

Appealability 

You don't appeal a 

judgment; you appeal the 

decree passed based on it. 

Every decree is appealable 

(unless barred by law). 

Only specific orders are 

appealable (Order 43, 

Rule 1). 

Number 
There is usually only one 

judgment. 

Can be Preliminary, Final, or 

partly both. 

There can be numerous 

orders in a single suit. 

 

The Chronological Flow 
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To visualize how these interact in a courtroom, think of it as a sequence: 

1. The Judgment: The Judge reads out the "story" and the reasoning. It's the "Why." 

2. The Decree: Within 15 days of the judgment, a formal "Decree" is drawn up. It’s the "What"—

the actionable part that you take to an execution court. 

3. The Order: Along the way, the Judge might pass an "Order" to stop someone from selling the 

property (Injunction) or to appoint a receiver. These are the "How-tos" of the trial process. 

1.1.6 A Quick Trick for Exams 

If the decision conclusively determines the rights of the parties regarding the whole or any part of 

the matter in controversy, it is a Decree. If it's a decision that helps the case move forward but doesn't 

finish the main dispute (like allowing an amendment to a pleading), it's an Order. 

In the CPC, certain decisions are treated as decrees by "legal fiction," even if they don't meet the 

standard definition. These are called Deemed Decrees. 

1.1.6.1 The most common example is Order 7, Rule 11, which deals with the Rejection of a Plaint. 

a. Why is the Rejection of a Plaint a "Deemed Decree"? 

When a court rejects a plaint (the document that starts a lawsuit), it effectively ends the case for the 

plaintiff in that specific court. Even though the court hasn't looked at the evidence or decided who is 

"right" on the merits, the law treats this decision as a decree. 

The practical consequence: Because it is a "decree," you have the right to file a First Appeal. If it 

were just a regular "order," you might not have had that right. 

 

b. Grounds for Rejection (Order 7, Rule 11) 

The court is mandated to reject a plaint in the following scenarios: 

1. No Cause of Action: The papers don't show a clear legal reason for the lawsuit. 

2. Undervaluation: The relief claimed is undervalued, and the plaintiff fails to correct it. 

3. Insufficient Stamps: The court fees haven't been paid correctly. 

4. Barred by Law: The suit is clearly prohibited by some law (e.g., filing a case after the 

Limitation period has expired). 

5. Duplicate Copies: Failure to file the required number of copies. 

6. Rule 9 Non-compliance: Failure to comply with the rules regarding the list of documents. 

 

1.1.7 The Other Deemed Decree: Section 144 

The determination of any question within Section 144 (Restitution) is also a deemed decree. 

 Restitution happens when a decree is reversed or modified on appeal. The court tries to put 

the parties back in the position they were in before the "wrong" decree was executed. 

1.1.8 Summary: What is NOT a Decree? 

To keep things clear for your exam, the CPC explicitly excludes two things from being a decree: 

 Any adjudication from which an appeal lies as an appeal from an order. 

 Any order of dismissal for default (e.g., if the plaintiff simply doesn't show up to court). 

1.2 Sec. 148-A of the Code of Civil Procedure, 1908 
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1.2.1 Quick Breakdown 

Right to lodge a 'Caveat' has been provided under Sec. 148-A of the Code of Civil Procedure. 1908. 

A Caveat is essentially a precautionary measure or a "warning" filed by a person who fears that a 

legal case may be instituted against them. By filing a caveat, the individual ensures that the court will 

not pass any order or grant any relief to the opposing party without giving them a fair hearing. 

 

Key Features of Section 148-A 

 Purpose: To prevent ex-parte orders (orders passed in the absence of one party) and to 

avoid a multiplicity of proceedings. 

 Validity: Once a caveat is filed, it remains in force for 90 days. If the case is filed after this 

period, a new caveat must be lodged. 

 Duty of the Court: Once a caveat is lodged, the court is legally mandated to serve a notice of 

the application to the "caveator" (the person who filed the caveat). 

1.2.2 Comparison of the Options 

Section Subject Matter 

Sec. 147 Concerns appearances and acts by persons authorized by the court. 

Sec. 148 Relates to the "Enlargement of Time" (the court's power to extend deadlines). 

Sec. 148-

A 
The Right to Lodge a Caveat. 

Sec. 148-

B 

Does not exist in the standard CPC (Sec. 148-A was the last major insertion in this 

sequence). 

 

1. How to File a Caveat 

To lodge a Caveat under Section 148-A, the Caveator (the person filing) must follow these steps: 

 The Application: File a petition in the court where the suit is expected. It must specify the 

nature of the application anticipated (e.g., an injunction or a stay order). 

 Notice to the Opponent: The Caveator must send a notice of the Caveat by registered post 

to the person(s) expected to file the suit. 

 Fees: A nominal court fee is paid, and the Caveat is entered into the "Caveat Register" 

maintained by the court. 

 

2. Legal Consequences if a Court Ignores a Caveat 

If a Caveat is active and the court proceeds to grant an interim order (like a stay) without notifying the 

Caveator, it creates a serious legal hiccup. 

Here is what generally happens: 

 The Order is Not "Void" Automatically: Generally, the order isn't considered immediately 

"dead" or void from the start, but it is voidable. 
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 Right to Challenge: The Caveator can immediately move to have the order set aside on the 

grounds that the mandatory requirement of Section 148-A (notifying the Caveator) was 

breached. 

 Procedural Error: Courts have held that if a Caveat was on record and the court failed to 

give notice, the order passed is an error of procedure and must be rectified to uphold the 

principles of natural justice. 

 

3. Summary of Limitations 

While powerful, the Caveat has "expiration dates" and specific boundaries: 

 The 90-Day Rule: As mentioned, it expires after 90 days. If the opponent waits until day 91 to 

file their case, your Caveat won't trigger a notice. 

 Not for Everyone: You must have a "right to appear" or a direct interest in the matter. You 

can't file a Caveat just to interfere in a random case. 

 Substantive Rights: A Caveat doesn't give you a win; it only gives you a right to be heard 

before the judge signs an order against you. 

1.3 Pleading has been defined in Order VI, Rule 1 of the Code of Civil Procedure (CPC), 1908. 

1.3.1 Defining "Pleading" 

According to Order VI, Rule 1, the term "Pleading" is quite simple. It means either: 

1. Plaint: The statement filed by the Plaintiff (the person suing) to start the case. 

2. Written Statement: The reply filed by the Defendant (the person being sued) to answer the 

allegations. 

 

1.3.2 Understanding the Other Rules 

The CPC follows a very logical order here. To help you remember, think of it as a hierarchy: Rule 1 

defines it, and Rule 2 explains how to do it. 

Rule Content 

Order VI, Rule 1 Definition: Pleading means Plaint or Written Statement. 

Order VI, Rule 2 
Fundamental Rule: Pleadings must state facts (material facts) and not the law or 

evidence. 

Order VIII, Rule 

1 

Deals specifically with the Written Statement and the time limit (30 to 90 days) for 

filing it. 

Order VIII, Rule 

2 

Deals with New Facts that the defendant must specifically plead (like fraud or 

limitation). 

 

1.3.3 The Golden Rule of Pleading (Order VI, Rule 2) 

While Rule 1 defines it, Rule 2 is the "soul" of pleading. It states four major principles that every 

lawyer must follow: 

 Plead Facts, not Law. 

 Plead Material Facts only (facts that are essential to the case). 
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 Do not plead Evidence (the "how" you will prove the facts). 

 State the facts Concisely (briefly and clearly). 

 

1.3.4 Why this distinction matters 

If a lawyer tries to argue the law inside their Plaint, the court might tell them to save it for the oral 

arguments. If they fail to mention a material fact in the Plaint, they might be barred from bringing it up 

later during the trial! 

Under Order VI, Rule 16 of the CPC, the court has the power to "clean up" the legal record. While 

parties have the right to state their case, they don't have the right to clutter the court's time with 

irrelevant or malicious content. 

The court can order any part of a pleading to be struck out (removed) at any stage of the proceedings 

on the following three grounds: 

1. Scandalous, Frivolous, or Vexatious 

 Scandalous: Allegations that are indecent or intended to insult the other party and have 

nothing to do with the actual legal dispute. 

 Frivolous: Something so silly or lacking in legal merit that it’s a waste of time. 

 Vexatious: Content meant only to annoy, harass, or delay the opponent. 

2. Tending to Prejudice, Embarrass, or Delay 

If a pleading is written so poorly or unclearly that the other party cannot understand what they are 

supposed to reply to, it "embarrasses" the fair trial. Similarly, if a party includes 50 pages of irrelevant 

history just to slow down the case, the court can strike it out. 

3. Abuse of the Process of the Court 

This is a "catch-all" category. If a party is using the written word to play games with the legal system—

such as re-litigating a matter that was already decided (Res Judicata) or filing a case with "unclean 

hands"—the court will step in. 

 

1.3.5 The Difference Between "Striking Out" and "Rejection" 

It is easy to confuse Rule 16 with other powers. Here is a quick guide: 

Action CPC Provision Scope Effect 

Striking Out 
Order VI, Rule 

16 

Deletes parts of the 

pleading. 
The case continues without those bits. 

Rejection 
Order VII, Rule 

11 
Dismisses the entire Plaint. 

The case ends immediately (though you 

can refile). 

Amendment 
Order VI, Rule 

17 

Changes or adds to the 

pleading. 
Usually done by the party to fix an error. 

 

1.3.6 A Note on Judicial Discretion 

Courts are generally cautious about using Rule 16. They prefer to let parties say their piece unless 

the content is truly "toxic" to the trial. The Supreme Court has noted that this power should be 

exercised "sparingly" and only when the offending paragraph is clearly unnecessary. 
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1.4. Set off and Counter Claim 

1.4.1 Under the Code of Civil Procedure (CPC), 1908, a defendant is not limited to just defending 

themselves; they can also "attack" by asserting their own financial claims against the plaintiff within 

the same suit. 

 

1. Set-off (Order VIII, Rule 6) 

A Set-off is a statutory defense where the defendant asks the court to "deduct" money the plaintiff 

owes them from the amount the plaintiff is claiming. 

 Nature: It must be a ascertained sum of money (a specific, fixed amount). 

 Limit: Both parties must fill the same character (e.g., if the plaintiff sues as an individual, the 

debt owed to the defendant must be to them as an individual, not their company). 

 Legality: The amount must be legally recoverable and within the court's pecuniary 

(monetary) jurisdiction. 

2. Counter-claim (Order VIII, Rule 6A to 6G) 

A Counter-claim is more like a "cross-suit." It is a claim made by the defendant against the plaintiff 

that doesn't necessarily have to be an ascertained sum of money. 

 Scope: It can be for any right or claim, including unliquidated damages (amounts not yet fixed 

by a contract). 

 Timing: The cause of action for a counter-claim must arise before the defendant has 

delivered their defense or before the time for delivering a defense has expired. 

 Effect: It is treated as a separate plaint. Even if the plaintiff's original suit is stayed or 

dismissed, the counter-claim can continue on its own. 

 

1.4.2  Key Differences at a Glance 

Feature Set-off Counter-claim 

Purpose A shield (to reduce the plaintiff's claim). A sword (an independent cross-action). 

Amount Must be an ascertained sum. Can be unascertained (damages). 

Court Fee Payable on the set-off amount. Payable on the counter-claim amount. 

Same Transaction? Must arise from the same transaction. Can arise from a different transaction. 

 

1.4.3 Summary for your Exam 

A defendant’s written statement is the proper place to plead both. By including a Set-off or a 

Counter-claim, the defendant avoids "multiplicity of proceedings"—meaning they don't have to file 

a brand-new separate lawsuit to get the justice or money they are owed. 

1.5 Judgment on admissions is passed by Civil Court under  Order 12 Rule 6. 

1.5.1 Legal Breakdown 

Under the Code of Civil Procedure (CPC), 1908, Order 12 Rule 6 gives the court the power to pass 

a judgment based on admissions made by a party. This is a crucial rule designed to expedite justice 

by concluding litigation when there is no real dispute over certain facts. 



Digitop Academy  Page 11 
 

 The Power: The Court may, at any stage of a suit, either on the application of any party or of 

its own motion, give judgment as it may think fit, having regard to such admissions. 

 Nature of Admission: Admissions can be made in the pleadings (Plaint/Written Statement) 

or otherwise (such as oral statements made during the hearing). 

 Discretionary: The use of the word "may" in the rule indicates that this power is 

discretionary. The Court is not obliged to pass a judgment if it feels the matter requires a full 

trial, even if an admission exists. 

 

1.5.2 Comparison of the Options 

To help you keep these similar-sounding rules straight, here is what the other options refer to: 

Provision Subject Matter 

Order 12 Rule 6 Judgment on Admissions 

Order 20 Rule 6 Contents of a Decree 

Order 10 Rule 4 Consequence of refusal or inability of a party to answer 

Order 12 Rule 1 Notice of admission of case 

 

1.5.3 Why is Order 12 Rule 6 important? 

It acts as a "shortcut" to a decree. If a defendant admits to a specific claim in their written statement, 

the plaintiff doesn't need to spend months or years proving that specific fact through evidence. The 

court can simply pass a partial or final judgment right then and there. 

1.6. Order 40 -Appointment of receiver in Civil Procedure Code   

1.6.1 Legal Breakdown: The Appointment of a Receiver 

Under the Code of Civil Procedure (CPC), 1908, a "Receiver" is an impartial person appointed by 

the Court to manage, protect, and preserve property that is the subject of a lawsuit. 

 Order 40, Rule 1: Gives the Court the power to appoint a receiver of any property, whether 

before or after a decree, whenever it appears to the Court to be "just and convenient." 

 Purpose: To prevent the property from being damaged, wasted, or dissipated while the legal 

battle is ongoing. 

 Status: A receiver is an officer of the Court, not an agent of either the plaintiff or the 

defendant. 

 

1.6.2 Comparison of the Options 

The CPC is organized by "Orders," and these four are often confused because they all deal with 

various stages of litigation or special procedures: 

Provision Subject Matter Key Feature 

Order 40 Appointment of Receivers Protecting property during litigation. 

Order 39 Temporary Injunctions & Interlocutory Stopping a party from doing something 
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Provision Subject Matter Key Feature 

Orders (Stay). 

Order 42 Appeals from Appellate Decrees Procedures for Second Appeals. 

Order 44 Appeals by Indigent Persons Filing appeals if you cannot afford court fees. 

 

1.6.3 Powers of a Receiver (Order 40, Rule 1, Sub-rule 1) 

When the Court appoints a receiver, it can grant them extensive powers, including: 

1. Bringing and defending suits related to the property. 

2. Realization, management, and protection of the property. 

3. Collection of rents and profits (and applying them as the Court directs). 

4. Execution of documents as if they were the owner. 

1.6.4 Duties and Liabilities (Rule 3 & 4) 

A receiver must furnish security (like a bond) and submit accounts regularly. If they cause a loss to the 

property through "willful default" or "gross negligence," the Court can actually attach and sell their 

personal property to recover the loss. 

The Courts in India are very cautious about appointing a Receiver because it essentially takes 

property out of the hands of the person currently possessing it before a final judgment is made. 

To ensure this power is not abused, the Courts follow five guiding principles—often referred to as the 

"Panchsheel" of Receivership, established in the landmark case S.B. Industries v. Ishar Singh 

Panesar. 

1.6.5 The Five Principles (Panchsheel) 

1. Discretionary Power: The appointment of a receiver is not a matter of "right" for any party. It 

is a discretionary power of the Court to be used only when it is "just and convenient." 

2. Prima Facie Case: The plaintiff (the person asking for a receiver) must show they have a 

very strong case—a "prima facie" right to the property—and that they will likely succeed in 

the end. 

3. Proof of Danger: The Court won't appoint a receiver just because the ownership is in 

dispute. The plaintiff must prove the property is in imminent danger of being wasted, 

damaged, or disposed of by the defendant. 

4. Balance of Convenience: The Court weighs the potential hardship. It must be shown that 

not appointing a receiver would cause more harm to the plaintiff than appointing one would 

cause to the defendant. 

5. Impartiality (Clean Hands: A receiver is an officer of the Court. Therefore, the Court should 

generally not appoint a party to the suit (the plaintiff or defendant) as the receiver unless there 

are extraordinary circumstances. 

 

1.6.6 Comparison: Receiver vs. Temporary Injunction 

While both aim to preserve property, they are used in different "intensity" levels: 

Feature Temporary Injunction (Order 39) Appointment of Receiver (Order 40) 
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Feature Temporary Injunction (Order 39) Appointment of Receiver (Order 40) 

Action Orders a party to do or not do something. Takes over the property from the parties. 

Control Possession remains with the party. Possession moves to the Court's officer. 

Intensity Less harsh; a "preventative" measure. More harsh; a "drastic" measure. 

Standard Needs a "prima facie" case. Needs a "very strong prima facie" case. 

 

1.6.7 Summary of Order 40 Rules 

 Rule 1: Power of Court to appoint a receiver. 

 Rule 2: Fixing the remuneration (salary) of the receiver. 

 Rule 3: Duties of the receiver (furnishing security, submitting accounts). 

 Rule 4: Enforcement of receiver’s duties (liability for negligence). 

The case of S.B. Industries v. Ishar Singh Panesar (AIR 1975 All 25) is the definitive authority used 

by Indian courts to determine when a Receiver should be appointed under Order 40, Rule 1 of the 

CPC. 

The Allahabad High Court recognized that appointing a receiver is one of the "harshest remedies" 

because it displaces a person from their own property before the case is even decided. To prevent 

misuse, the court laid down five requirements, famously known as the "Panchsheel" (Five 

Principles). 

 

1.6.8 Why this Case is Significant 

Before this judgment, the "just and convenient" wording in Order 40 was often applied inconsistently. 

S.B. Industries set a high bar, ensuring that: 

 Possession is Nine-Tenths of the Law: A person in possession of property should not be 

evicted by a receiver unless there is a clear, urgent threat of the property being destroyed. 

 Neutrality: It reinforced that a receiver is an Officer of the Court, and their appointment 

should result in the property being in custodia legis (in the custody of the law), not in the 

pocket of the plaintiff. 

1.6.9 Summary for Exams 

If you are asked about Order 40 or the "Just and Convenient" rule, always cite S.B. Industries v. 

Ishar Singh Panesar. It serves as the checklist every judge uses before signing a receivership order. 

1.7. Dismissal of A Suit under order 9 of Code of Civil Procedure, 1908.  

Order 9 of the CPC is essentially the "Rulebook of Attendance." it deals with the appearance of 

parties and the consequences of their non-appearance. 

1.7.1 Detailed Breakdown of the Rules 

Each of the options provided corresponds to a specific rule under Order 9 that empowers the court to 

dismiss a suit: 

 Option (A) → Order 9 Rule 2: If the plaintiff fails to pay the court fee or postal charges 

required to send the summons to the defendant, and as a result, the summons is not served, 

the court may dismiss the suit. 
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 Option (B) → Order 9 Rule 3: If the case is called for hearing and neither the plaintiff nor the 

defendant shows up, the court has the authority to dismiss the suit. 

 Option (C) → Order 9 Rule 5: If a summons is returned unserved and the plaintiff fails to 

apply for a fresh summons within 7 days (historically this was 1 month, then 15 days, and 

currently 7 days in many jurisdictions following the 2002 amendment), the court shall dismiss 

the suit against that defendant. 

 

1.7.2 Consequences of Dismissal under Order 9 

The law treats these dismissals differently depending on the reason. This is a common "trick" in 

exams: 

Reason for Dismissal Rule Can the Plaintiff file a FRESH suit? 

Failure to pay costs Rule 2 Yes (or apply to set aside dismissal) 

Neither party appears Rule 3 Yes (or apply to set aside dismissal) 

Failure to apply for fresh summons Rule 5 Yes (Subject to Limitation Act) 

Plaintiff absent, Defendant present Rule 8 NO (Only an application to set aside dismissal) 

 

1.7.3 Key Takeaway for Rule 8 

Be careful! While Rules 2, 3, and 5 allow a plaintiff to file a fresh suit on the same cause of action 

(subject to the Law of Limitation), Rule 8 (where the plaintiff is absent but the defendant is present) 

bars a fresh suit. In that case, the plaintiff's only remedy is to apply to "Set Aside" the dismissal under 

Rule 9. 

1.8 Sueing of Foreign state may be sued in any Court  with the Consent of the Central 

Government. 

1.8.1 Legal Provision: Section 86 of the CPC 

Under the Code of Civil Procedure (CPC), 1908, Section 86 provides protection to foreign states 

and their rulers from being sued in Indian courts. This is based on the international law principle of 

Sovereign Immunity, which suggests that one state cannot be judged by the courts of another state 

without its consent. 

 The Rule: No foreign State may be sued in any Court otherwise competent to try the suit 

except with the consent of the Central Government certified in writing by a Secretary to that 

Government. 

1.9 Enforcement of liability of surety under Civil Procedure Code 

Section 145 of the Code of Civil Procedure (CPC) provides the procedure for enforcing the liability of 

a person who has stood as a surety (a person who takes responsibility for another's performance of a 

duty or payment of a debt) in a court proceeding. 

1.9.1 How Section 145 Works 

Normally, to recover money from someone, you have to file a separate lawsuit. However, Section 145 

creates a "shortcut." If a person has given a guarantee or a surety bond for: 

 The performance of a decree. 

 The restitution of any property. 

 The payment of any money under a court order. 
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The decree or order can be executed against the surety personally just as if they were the original 

defendant, without the need for a fresh suit. 

 

1.9.2 Breakdown of the Other Options: 

Section Subject Matter Key Function 

Section 

145 
Enforcement of Surety 

Allows execution against a surety as if they were a party to 

the suit. 

Section 

146 

Proceedings by/against 

representatives 

Allows legal heirs or representatives to continue a case 

started by the original person. 

Section 

151 
Inherent Powers of Court 

The "Reserved Power" of the court to make such orders as 

may be necessary for the ends of justice. 

Section 

148 
Enlargement of Time 

Gives the court the power to extend a time limit it has set 

(up to 30 days in total). 

 

1.9.3 Key Requirements for Section 145 

1. Notice: The court must give the surety notice before executing the decree against them. 

2. Liability: The liability is limited to the amount or the specific obligation mentioned in the 

surety bond. 

3. Appeal: An order passed under Section 145 is appealable as if it were a decree. 

1.9.4 Note on Section 151: While you might think "Inherent Powers" (Sec 151) could be used to 

enforce liability, the law says that if a specific section exists for a task (like Sec 145), the court must 

use that specific section instead of its inherent powers. 

Section 151 of the Code of Civil Procedure (CPC) is the "superpower" of the Civil Courts. It 

recognizes the Inherent Powers of the court to act in the interest of justice when the written law is 

silent. 

The section states: 

"Nothing in this Code shall be deemed to limit or otherwise affect the inherent power of the Court to 

make such orders as may be necessary for the ends of justice or to prevent abuse of the process of 

the Court." 

1. Why do we need it? 

No law-making body can anticipate every possible situation that might arise in a courtroom. Section 

151 acts as a "gap-filler." If the CPC doesn't provide a specific procedure for a unique problem, the 

judge uses Section 151 to ensure the case remains fair. 

2. The Two Guiding Principles 

The court can invoke Section 151 only for two specific reasons: 

 Ends of Justice: To ensure that a party isn't denied their rights due to a technicality. 

 Prevent Abuse of Process: To stop a party from using legal procedures to harass the other 

side or mislead the court (e.g., filing 50 frivolous applications just to delay a trial). 

 

3. Critical Limitations (The "Golden Rules") 
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Because this power is so broad, the Supreme Court has set strict boundaries to prevent it from 

becoming "judicial tyranny": 

1. Not a "Magic Wand": Section 151 cannot be used if a specific provision already exists in the 

CPC. For example, you can't use Section 151 to file an appeal if the time limit under the 

Limitation Act has expired and Section 5 doesn't apply. 

2. Cannot Conflict with Law: The court cannot pass an order under Section 151 that 

contradicts an existing law or a specific section of the CPC. 

3. Procedural, not Substantive: It is generally used to fix procedural issues, not to create new 

legal rights for a person. 

 

4. Common Examples of Section 151 in Action 

 Consolidation of Suits: If two different cases involve the same parties and the same issue, 

the court can merge them into one trial under Section 151. 

 Ex-parte Orders: Setting aside an order passed in the absence of a party if the standard 

rules (Order 9) don't perfectly fit the situation. 

 Restoration: Re-opening a case that was dismissed due to a clerical error or a genuine 

misunderstanding. 

 Correcting Mistakes: Fixing "accidental slips" in judgments that don't fall under the standard 

"Clerical Error" section (Sec. 152). 

Feature Section 151 (Inherent Powers) 

Applies to All Civil Courts. 

Appealable? 
No. An order under Section 151 is generally not appealable, though it may be 

challenged via Revision or Writ. 

Source 
It doesn't give power; it recognizes power that the court already possesses as a court 

of justice. 

 

While Section 151 of the CPC is for civil courts, Section 482 of the Criminal Procedure Code 

(CrPC) is the "big brother" of inherent powers. 

The most significant difference is that Section 482 can only be exercised by the High Court, not 

by subordinate criminal courts (like a Magistrate or Sessions Judge). Under the new Bharatiya 

Nagarik Suraksha Sanhita (BNSS), 2023, this power is retained under Section 528. 

1.9.5 The Three Pillars of Section 482 

The High Court invokes this power for three specific purposes: 

1. To give effect to any order under the Code: Ensuring that a court's previous order isn't just 

a piece of paper. 

2. To prevent abuse of the process of any Court: Stopping frivolous or malicious 

prosecutions. 

3. To secure the ends of justice: A broad "catch-all" to do what is right when the law is silent. 

 

1.9.6 Most Common Use: Quashing of FIRs 
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The most famous use of Section 482 is to "quash" (cancel) an FIR or a criminal complaint. In the 

landmark case State of Haryana v. Bhajan Lal, the Supreme Court laid down categories where a 

High Court should quash an FIR: 

 Where the allegations in the FIR, even if taken at face value, do not constitute any offence. 

 Where the prosecution is clearly malicious or motivated by personal grudge. 

 Where there is a specific legal bar (like a lack of sanction) to the proceedings. 

 

1.9.7 Key Differences: CPC 151 vs. CrPC 482 

Feature Section 151 CPC (Civil) Section 482 CrPC (Criminal) 

Who has the 

power? 

Any Civil Court (from Munsif to 

HC). 
Only the High Court. 

Primary Goal Procedural "gap-filling." 
Protecting liberty and preventing 

harassment. 

Quashing Power Not applicable. Can strike down an entire criminal case. 

New Law Remains largely same in BSA. Now Section 528 of BNSS. 

 

1.9.8 Limitations: The "Extraordinary" Nature 

The Supreme Court has repeatedly warned that this power is "Extraordinary" and should be used 

"sparingly." 

 The High Court should not act as a "Trial Court" and start evaluating evidence. 

 It should not interfere in an investigation unless it’s a clear case of injustice. 

 It cannot be used to bypass a specific remedy provided elsewhere in the Code (like a 

Statutory Appeal). 

Wit's Corner: Think of Section 482 as a "Delete" button for cases that should have never been 

"Saved" in the first place. 

 The Procedure: The plaintiff must apply to the Central Government for permission. The 

government will only grant this under specific conditions (e.g., if the foreign state has waived 

its immunity or carries on trade within the local limits of the court). 

 

1.9.9 Key Exceptions and Nuances 

While the general rule is strict, there are a few important points to remember: 

1. Tenants vs. Landlords: A person may sue a foreign State without such consent if they are a 

tenant of immovable property and the suit is against the foreign State as a landlord. 

2. Ex-parte Consent: The Central Government can grant consent even without giving the 

foreign state a chance to be heard before the permission is issued. 

3. Diplomats: Under Section 86(4), similar protections are extended to Ambassadors, Envoys, 

High Commissioners, and certain members of their staff. 

 

1.9.10 Comparison of Immunity Provisions in CPC 
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Section Target of Immunity Requirement for Suit 

Section 84 Foreign States suing others Can sue as a plaintiff to enforce private rights. 

Section 86 Foreign States being sued Mandatory Central Govt. Consent. 

Section 87 Style of Foreign Rulers Specifies they must be sued in the name of their State. 

 

1.9.11 Important Case Law: Mirza Ali Akbar Kashani v. United Arab Republic 

The Supreme Court of India clarified in this case that the requirement of consent is not just a 

formality; it is a matter of State Policy. Even if the cause of action is perfectly valid, the suit cannot 

proceed if the Central Government refuses to grant permission on diplomatic or political grounds. 

Under Section 86(2) of the Code of Civil Procedure, the Central Government does not grant consent 

arbitrarily. There is a specific "checklist" of grounds. If the situation doesn't fall into one of these 

categories, the Government will typically refuse permission to maintain diplomatic harmony. 

The 4 Statutory Grounds for Consent 

The Central Government may certify its consent if the foreign State: 

1. Suits by Tenants: If the foreign State (or its ruler) has instituted a suit in the same Court against 

the person seeking to sue them (essentially a counterclaim scenario). 

2. Trading Presence: If the foreign State, by itself or through an agent, carries on trade within 

the local limits of the jurisdiction of the Indian Court. 

3. Immovable Property: If the suit is related to immovable property (land or buildings) situated 

in India, which the foreign State holds or claims to hold. 

4. Waiver of Privilege: If the foreign State has itself waived the privilege of immunity, either 

expressly or by implication. 

 

1.9.12 Can the Government's Refusal be Challenged? 

While the Central Government has wide discretion, it is not absolute. 

 Reasoned Order: The Government must act objectively. It cannot refuse consent simply 

because it "doesn't feel like it." 

 Judicial Review: If the Government refuses consent without a valid reason or acts in a way 

that is "mala fide" (bad faith), the aggrieved party can challenge that refusal in a High Court 

through a Writ Petition (under Article 226). 

1.9.13 Important Note on Execution 

Even if you get consent to sue and you win the case, you cannot automatically execute the decree 

(seize property to get your money). Under Section 86(3), you need separate and fresh consent from 

the Central Government to actually attach or sell the property of a foreign State to satisfy the 

judgment. 

 

1.9.14 Quick Summary Table 

Stage Requirement 

Filing the Suit Consent of Central Govt. (Section 86(1)) 



Digitop Academy  Page 19 
 

Stage Requirement 

Grounds for Filing Trade, Property, Counter-claim, or Waiver (Section 86(2)) 

Executing the Decree Fresh/Separate Consent of Central Govt. (Section 86(3)) 

 

1.10 Commission under Order 26 of Civil Procedure Code cannot be issued for appointment of 

receiver.  

While Order 26 of the CPC is quite broad in terms of what a Commission can do, the appointment of 

a receiver is governed by a completely different part of the Code, specifically Order 40. 

1.10.1 What can a Commission be issued for? (Order 26) 

A Court issues a "Commission" to an individual (usually a lawyer or an expert) to carry out specific 

tasks that the Judge cannot do personally. Under Order 26, these include: 

 To examine witnesses (Rules 1–8): If a witness is ill, elderly, or lives outside the court's 

jurisdiction. 

 For local investigations (Rules 9–10): To visit a site and report on the boundary of a land, 

the market value of property, or the amount of "mesne profits." 

 For scientific investigation (Rule 10A): To conduct an analysis that requires specialized 

scientific knowledge (added in 1976). 

 To examine accounts (Rules 11–12): When the case involves complex bookkeeping. 

 To make partitions (Rules 13–14): To physically divide a property among shareholders. 

 To sell perishable property (Rule 10C). 

 

1.10.2 Why is "Appointment of Receiver" the odd one out? 

The Appointment of a Receiver is a "provisional remedy" or an "interim measure" to protect property 

while a case is pending. 

 Governed by: Order 40, Rule 1. 

 Purpose: To take possession of property to protect it from being wasted, damaged, or 

alienated by one of the parties. 

 Nature: A Receiver is considered an "officer of the Court," but the process and legal 

standards for appointment are distinct from those for issuing a Commission. 

 

1.10.3 Comparison Table 

Feature Order 26 (Commission) Order 40 (Receiver) 

Primary 

Goal 

To gather information or perform a specific task 

for the court. 

To protect and manage property in 

dispute. 

Duration Temporary (ends once the report is submitted). 
Can last until the final decree is 

passed. 

Powers Investigative/Administrative. Management (can sue/be sued, 
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Feature Order 26 (Commission) Order 40 (Receiver) 

collect rent, etc.). 

 

1.10.4 Quick Summary for Exams: 

If the question asks for the "Power of Court to issue Commission," think Order 26. If it asks about 

"Protecting property via an officer," think Order 40. 

Under Order 26, Rule 16 of the CPC, a Commissioner is granted specific powers to ensure they can 

effectively carry out the task assigned by the Court. Think of a Commissioner as a "mini-court" outside 

the courtroom. 

1.10.5 Key Powers of a Commissioner 

1. Power to Examine: The Commissioner can examine the parties themselves and any witness 

whom they or the parties produce. 

2. Power to Call for Documents: They can ask for and examine papers and documents 

relevant to the subject of the inquiry. 

3. Power to Enter Land/Building: They have the authority to enter any land or building 

mentioned in the court order for the purpose of local investigation or partition. 

4. Power to Proceed Ex-parte: If a party fails to appear after being given notice, the 

Commissioner can proceed with the work in their absence. 

 

1.10.6 Important Procedural Rules 

 Evidentiary Value (Rule 10): The report of the Commissioner and the evidence taken by 

them form part of the record of the suit. It is considered "evidence," but the Judge is not 

blindly bound by it. 

 Examination of Commissioner: If the Court or any of the parties are dissatisfied with the 

report, the Commissioner can be summoned to the witness box and examined in person 

regarding their findings. 

 Expenses (Rule 15): Before issuing the commission, the Court usually orders the party who 

asked for it to deposit a sum of money (Commissioner's fee) to cover their expenses. 

1.10.7 What a Commissioner CANNOT do 

 Delegate Power: A Commissioner cannot appoint another person to do their job. 

 Decide the Case: They can report findings of fact (e.g., "The wall is 5 feet tall"), but they 

cannot decide law (e.g., "The defendant is guilty of encroachment"). 

 Impose Fines: While they can conduct proceedings, they don't have the power to punish for 

contempt; they must report such behavior back to the Judge. 

 

1.10.8 Summary Table: Commission vs. Trial 

Feature Court Trial Commission (Order 26) 

Location In open court. At the site or a convenient place. 

Presided by Judge. Commissioner (usually an Advocate). 
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Feature Court Trial Commission (Order 26) 

Primary Goal Adjudication (Final Decision). Fact-finding / Administrative assistance. 

 

1.11 Section 20 of the Code of Civil Procedure 

A suit may be filed at the plaintiff's option in the Court where the cause of action wholly or partly 

arises. 

1.11.1 Understanding Section 20 CPC 

Section 20 is the "residuary" section for the territorial jurisdiction of civil courts. It applies to all suits 

except those related to immovable property or wrongs to persons/movables (which are covered by 

Sections 16–19). 

According to Section 20, a suit can be instituted in a court within whose local limits: 

1. The Defendant resides: Where the defendant (or each defendant, if there are multiple) 

actually and voluntarily resides, carries on business, or personally works for gain. 

2. The Cause of Action arises: Where the cause of action, wholly or in part, arises. 

1.11.2 Exam Tips: In legal multiple-choice questions, "All of the above" is often a trap if one of the 

specific options already encapsulates the others. 

 Cause of Action refers to the bundle of facts that gives the plaintiff a right to seek relief. 

 If a contract is signed in Delhi (Part 1) but the goods are delivered in Mumbai (Part 2), the 

plaintiff has the option to sue in either city because the cause of action arose "partly" in both. 

 Since "wholly or partly" covers every possible scenario of where the action began or ended, 

(C) is the legally precise choice. 

 

1.11.3 Special Note on Corporations 

If you are suing a company, the "Explanation" to Section 20 is vital: A corporation is deemed to carry 

on business at its sole or principal office in India, or, if the cause of action arises at a place where it 

has a subordinate office, then at that specific place. 

In a breach of contract case, the "cause of action" is rarely tied to just one spot. It’s like a chain with 

several links; if any link happens in a specific city, that city's court has jurisdiction. 

1.11.4 The "Three-Link" Rule for Contracts 

Under Section 20, courts generally look at three specific locations to determine where a cause of 

action "partly" arises: 

1. Where the contract was made: The place where the offer was accepted. 

2. Where the contract was to be performed: The place where the goods were to be delivered 

or the service rendered. 

3. Where the money was payable: The place where the payment was supposed to be 

received. 

 

1.11.5 Practical Scenario: The Laptop Deal 

Imagine a business transaction between a seller in Bangalore and a buyer in Delhi: 

 Step 1: The buyer in Delhi sends an email accepting the price (Contract formed in Delhi). 
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 Step 2: The seller ships the laptops from Bangalore (Performance starts in Bangalore). 

 Step 3: The contract says payment must be made into the seller's bank account in Chennai. 

1.11.6 Where can the suit be filed? 

The plaintiff has the option to sue in Delhi, Bangalore, OR Chennai. Each location represents a 

"part" of the cause of action. 

 

1.11.7 The "Forum Selection" Clause 

Sometimes, parties include a clause saying: "In case of dispute, only the Courts in Mumbai shall have 

jurisdiction." 

 Is this legal? Yes, but only if part of the cause of action actually arose in Mumbai. 

 The Restriction: Parties cannot, by agreement, give jurisdiction to a court that has zero 

connection to the case. You can't pick Mumbai just because you like the weather there if 

nothing happened there! 

Legal Maxim: Jurisdiction cannot be conferred by consent where none exists. 

 

1.11.8 Summary of Section 20 Options 

Basis of Filing Criteria 

Defendant's Residence Where the person you are suing lives or works. 

Cause of Action (Wholly) Where the entire event (start to finish) happened. 

Cause of Action (Partly) Any location where a significant "link" of the event occurred. 

 

1.11.9 When it comes to immovable property (like land, a house, or a factory), the rules of Section 

20 are thrown out the window. The law shifts from being "defendant-centric" to "property-centric." 

This is governed by Section 16 of the CPC, which follows the principle of Lex Situs (the law of the 

place where the property is situated). 

1. The Strict Rule of Location 

For suits involving immovable property, the suit must be filed in the court within whose local limits the 

property is situated. This applies to: 

 Recovery of property. 

 Partition of property. 

 Foreclosure, sale, or redemption of a mortgage. 

 Determination of any other right to, or interest in, immovable property. 

 Compensation for wrong (tort) to immovable property. 

2. What if the property is in two different districts? 

If your land spans the border of two different jurisdictions (e.g., half in District A and half in District B), 

Section 17 comes to the rescue. You can file the suit in either court, and that court will have the 

power to decide on the entire property. 

3. The "In Personam" Exception (Proviso to Section 16) 
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There is one fascinating exception where you can still sue where the defendant lives, even if it 

involves property elsewhere. This applies if: 

1. The relief sought can be entirely obtained through the personal obedience of the defendant. 

2. The suit is for compensation for wrong to property or "relief respecting immovable property" 

held by the defendant. 

Example: If you want a defendant to sign a specific document regarding a house in Goa, but the 

defendant lives in Delhi, you might be able to sue in Delhi because the court can simply put the 

defendant in civil prison until they sign (personal obedience). 

 

1.11.10 Comparison Summary 

Feature Movable Property / Contract (Sec 20) Immovable Property (Sec 16) 

Primary Choice 
Where Defendant lives or Cause of Action 

arises. 
Only where the property is situated. 

Plaintiff's 

Option 
Wide (can choose from multiple cities). Very Restricted (tied to the land). 

Logic Convenience of the parties. 
Ease of inspection and execution of 

decree. 

 

1.11.11 The "Uncertainty" Rule (Section 18) 

If it is uncertain which of two or more courts has jurisdiction over a property (e.g., a disputed 

boundary between two districts), any one of those courts can record a statement of uncertainty and 

proceed to hear the case. 

No, the case does not get dismissed entirely. The law is designed to be a "shield" for justice, not a 

"trap" for technical errors. If you file in the wrong court, the CPC provides two specific mechanisms to 

fix the situation: Return of Plaint and Rejection of Plaint. 

1. Return of Plaint (Order 7, Rule 10) 

If a judge realizes at any stage of the proceedings that they do not have the territorial or pecuniary 

(monetary) jurisdiction to hear the case, they will Return the Plaint. 

 The Result: The judge hands the paperwork back to the plaintiff. 

 The Next Step: The plaintiff can then take that same paperwork and file it in the correct 

court. 

 The "Clean Slate" Effect: The trial starts fresh in the new court; the evidence recorded in the 

"wrong" court usually cannot be used unless both parties agree. 

2. Rejection of Plaint (Order 7, Rule 11) 

This is much more serious than a "Return." A court will Reject the plaint if: 

 It does not disclose a cause of action. 

 The suit is barred by any law (e.g., it's filed too late under the Limitation Act). 

 The plaintiff fails to pay the required Court Fee. 

3. What if the Defendant doesn't object? (Section 21) 
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This is a "use it or lose it" rule. If a defendant realizes they are being sued in the wrong city (e.g., they 

live in Delhi but are being sued in Kolkata), they must object at the earliest possible opportunity. 

 If the defendant participates in the trial and only complains about the wrong court after the 

judgment is passed, the higher court will usually not set aside the decree unless there has 

been a "consequent failure of justice." 

 Basically, you cannot wait to see if you win or lose before challenging the court's location. 

 

1.11.12 Comparison of Outcomes 

 

 

1.11.13 Summary Table: Jurisdiction Rules 

Section Topic Key Rule 

Section 16 Immovable Property Filed where the property is. 

Section 20 Personal/Contractual Filed where Defendant lives or Cause of Action arises. 

Order 7 Rule 10 Wrong Court Plaint is returned to be filed in the right court. 

 

1.11.14 Pecuniary jurisdiction: Refers to the monetary value of the suit. Just as courts have 

geographic boundaries, they also have "price tags" on what they are allowed to hear. This ensures 

that a Small Causes Court isn't handling a billion-dollar corporate dispute and a High Court isn't 

clogged with cases over a broken ₹500 chair. 

This is governed by Section 6 of the CPC. 

1. The Rule of the Lowest Grade 

Under Section 15 of the CPC, every suit must be instituted in the Court of the lowest grade 

competent to try it. You cannot jump straight to a District Judge if a Civil Judge (Junior Division) has 

the monetary power to hear your ₹50,000 claim. 

2. How the Value is Determined 

The "value" is determined by the Plaintiff's valuation in the plaint, not the amount the court 

eventually awards. 

 If you sue for ₹10 Lakhs, but the judge only awards you ₹2 Lakhs, the jurisdiction was still 

correct based on your initial claim. 

 However, the valuation must be honest. If a plaintiff intentionally undervalues a suit to avoid 

court fees or overvalues it to "judge shop," the court can order a revision of the valuation. 

 

3. State-Specific Limits 

Situation Action Taken Can you file again? 

Wrong Court (Territory) Return of Plaint Yes, in the correct court. 

No Cause of Action Rejection of Plaint Yes, by filing a fresh/corrected plaint. 

Suit is Time-Barred Rejection of Plaint No, the case is effectively dead. 
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Unlike territorial jurisdiction (which is fairly uniform), pecuniary limits vary wildly from state to state. For 

example: 

 In Delhi, the High Court has "Original Jurisdiction" for suits valued above ₹2 Crore. 

 In many other states, the High Court has no original jurisdiction, and all suits (regardless of 

value) start in the District or Civil Courts. 

4. What if the value changes during the trial? 

Sometimes, a suit starts within a court's limit, but due to interest or amended claims, it exceeds the 

limit. 

 Generally, if the court had jurisdiction at the time of filing, it retains the power to pass a 

decree even if the final amount (including interest/mesne profits) exceeds its pecuniary limit. 

 

1.11.15 Comparison: Territorial vs. Pecuniary 

Type of Jurisdiction Focus Governed By 

Territorial Where did it happen? Sections 16–20 CPC 

Pecuniary How much is it worth? Section 6 & 15 CPC 

Subject Matter What is it about? Specific Acts (e.g., Family Court, Labor Court) 

 

1.11.16 Summary Table: Consequences of Lack of Jurisdiction 

Lack of Jurisdiction Result Can it be waived? 

Pecuniary Return of Plaint No (usually strictly enforced) 

Territorial Return of Plaint Yes (if not objected to early) 

Subject Matter Void Decree Never (a Labor Court cannot hear a Divorce case) 

 

1.11.17 Court Fees: are the "admission ticket" to the justice system. Unlike criminal cases, which are 

largely state-funded, civil litigation requires the plaintiff to pay a fee to the court to process the dispute. 

In India, this is primarily governed by the Court Fees Act, 1870 (though many states have their own 

specific amendments). 

1.11.18  1. Types of Court Fees 

There are two main ways fees are calculated: 

 Ad Valorem Fee (According to Value): This is a percentage of the total value of the suit. It is 

used for money suits, possession suits, and damages. 

o Example: If you sue for ₹10 Lakhs, the court fee might be a sliding scale (e.g., 2% to 

7%) of that amount. 

 Fixed Fee: For suits that are hard to put a price tag on, the law prescribes a flat rate. 

o Example: A suit for a declaration (e.g., "Declare that I am the legal heir") or a 

matrimonial petition often has a fixed, relatively small fee. 

 



Digitop Academy  Page 26 
 

2. The "Valuation" vs. "Court Fee" Link 

The amount of court fee you pay depends directly on the Suits Valuation Act, 1887. This Act ensures 

that the value you use to determine which court you go to (Pecuniary Jurisdiction) is the same value 

used to calculate your court fee. 

The Golden Rule: You cannot value a suit at ₹10 Lakhs to get into a higher court but then try to pay 

court fees on only ₹1 Lakh. The two must match. 

 

3. Relief for the Poor: The "Indigent Person" 

What happens if you have a valid case but literally cannot afford the court fee? 

Under Order 33 of the CPC, a person can apply to sue as an Indigent Person (formerly called a 

"pauper"). 

 The Process: The court conducts an inquiry into the person's means. 

 The Result: If satisfied that the plaintiff doesn't have sufficient means to pay the fee, the court 

allows the suit to proceed without upfront payment. 

 The Catch: If the indigent person wins the case, the court fee is recovered by the State from 

the subject matter of the suit (the winnings). 

 

4. Refund of Court Fees 

In an effort to encourage settlements, many states now offer a 100% refund of court fees if the 

parties settle their dispute through ADR (Alternative Dispute Resolution) methods like: 

 Mediation 

 Lok Adalat 

 Arbitration 

 

1.11.19 Summary of Fee Consequences 

Scenario Outcome 

Non-payment of Fee The court will give you time to pay. 

Continued Failure to Pay The Plaint will be Rejected under Order 7 Rule 11. 

Over-payment You can apply for a refund certificate. 

 

1.12 Section 80:  In Indian law, you can't just "surprise" the government with a lawsuit. Section 80 of 

the CPC acts as a mandatory "cooling-off" period, requiring you to give the State a chance to settle 

the matter before it ever reaches a courtroom. 

1. The 2-Month Rule 

Before filing any suit against the Government (Central or State) or a Public Officer acting in their 

official capacity, you must deliver a written notice. After delivering it, you must wait exactly two 

months before you can actually file the suit in court. 

2. Purpose of the Notice 
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The goal isn't to delay justice, but to: 

 Provide the Government with the facts and the relief you are seeking. 

 Allow the Government to reconsider its position. 

 Save public time and money by settling valid claims out of court. 

3. Essential Contents 

The notice isn't just a casual letter; it must contain: 

1. The name, description, and place of residence of the plaintiff. 

2. The cause of action (the facts that led to the dispute). 

3. The relief claimed (exactly what you want the court to grant you). 

Under Section 80(2), you can file a suit for urgent or immediate relief without serving a notice, 

provided you get the leave (permission) of the court. 

 The Catch: If the court finds there is no real urgency after hearing you, it will send the papers 

back, and you’ll have to serve the 2-month notice anyway. 

 No Ex-parte Orders: The court cannot grant an interim injunction (a stay order) in these 

"urgent" cases without first hearing the Government's side. 

 

1.12.1 Consequences of Ignoring Section 80 

Scenario Result 

Suit filed without notice (and 

no urgency) 
The Plaint will be rejected or returned. 

Suit filed before 2 months 

expired 
The suit is considered "premature" and will be dismissed. 

Clerical errors in the notice 
If the error is minor and doesn't mislead the government, the suit 

cannot be dismissed (Section 80(3)). 

 

1.13 Section 20 of the Code of Civil Procedure 

1.13.1 A suit may be filed at the plaintiff's option in the Court where the cause of action wholly or partly 

arises. 

1.13.2 Understanding Section 20 CPC 

Section 20 is the "residuary" section for the territorial jurisdiction of civil courts. It applies to all suits 

except those related to immovable property or wrongs to persons/movables (which are covered by 

Sections 16–19). 

According to Section 20, a suit can be instituted in a court within whose local limits: 

3. The Defendant resides: Where the defendant (or each defendant, if there are multiple) 

actually and voluntarily resides, carries on business, or personally works for gain. 

4. The Cause of Action arises: Where the cause of action, wholly or in part, arises. 

In legal multiple-choice questions, "All of the above" is often a trap if one of the specific options 

already encapsulates the others. 
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 Cause of Action refers to the bundle of facts that gives the plaintiff a right to seek relief. 

 If a contract is signed in Delhi (Part 1) but the goods are delivered in Mumbai (Part 2), the 

plaintiff has the option to sue in either city because the cause of action arose "partly" in both. 

 "Wholly or partly" covers every possible scenario of where the action began or ended. 

 

1.13.3 Special Note on Corporations 

If you are suing a company, the "Explanation" to Section 20 is vital: A corporation is deemed to carry 

on business at its sole or principal office in India, or, if the cause of action arises at a place where it 

has a subordinate office, then at that specific place. 

In a breach of contract case, the "cause of action" is rarely tied to just one spot. It’s like a chain with 

several links; if any link happens in a specific city, that city's court has jurisdiction. 

1.13.4 The "Three-Link" Rule for Contracts 

Under Section 20, courts generally look at three specific locations to determine where a cause of 

action "partly" arises: 

4. Where the contract was made: The place where the offer was accepted. 

5. Where the contract was to be performed: The place where the goods were to be delivered 

or the service rendered. 

6. Where the money was payable: The place where the payment was supposed to be 

received. 

 

1.13.5 Practical Scenario: The Laptop Deal 

Imagine a business transaction between a seller in Bangalore and a buyer in Delhi: 

 Step 1: The buyer in Delhi sends an email accepting the price (Contract formed in Delhi). 

 Step 2: The seller ships the laptops from Bangalore (Performance starts in Bangalore). 

 Step 3: The contract says payment must be made into the seller's bank account in Chennai. 

1.13.6 Where can the suit be filed? 

The plaintiff has the option to sue in Delhi, Bangalore, OR Chennai. Each location represents a 

"part" of the cause of action. 

 

1.13.7 The "Forum Selection" Clause 

Sometimes, parties include a clause saying: "In case of dispute, only the Courts in Mumbai shall have 

jurisdiction." 

 Is this legal? Yes, but only if part of the cause of action actually arose in Mumbai. 

 The Restriction: Parties cannot, by agreement, give jurisdiction to a court that has zero 

connection to the case. You can't pick Mumbai just because you like the weather there if 

nothing happened there! 

Legal Maxim: Jurisdiction cannot be conferred by consent where none exists. 

 

1.13.8 Summary of Section 20 Options 
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Basis of Filing Criteria 

Defendant's Residence Where the person you are suing lives or works. 

Cause of Action (Wholly) Where the entire event (start to finish) happened. 

Cause of Action (Partly) Any location where a significant "link" of the event occurred. 

 

1.14.1 Section 16: When it comes to immovable property (like land, a house, or a factory), the rules 

of Section 20 are thrown out the window. The law shifts from being "defendant-centric" to "property-

centric." 

This is governed by Section 16 of the CPC, which follows the principle of Lex Situs (the law of the 

place where the property is situated). 

1. The Strict Rule of Location 

For suits involving immovable property, the suit must be filed in the court within whose local limits the 

property is situated. This applies to: 

 Recovery of property. 

 Partition of property. 

 Foreclosure, sale, or redemption of a mortgage. 

 Determination of any other right to, or interest in, immovable property. 

 Compensation for wrong (tort) to immovable property. 

2. What if the property is in two different districts? 

If your land spans the border of two different jurisdictions (e.g., half in District A and half in District B), 

Section 17 comes to the rescue. You can file the suit in either court, and that court will have the 

power to decide on the entire property. 

3. The "In Personam" Exception (Proviso to Section 16) 

There is one fascinating exception where you can still sue where the defendant lives, even if it 

involves property elsewhere. This applies if: 

3. The relief sought can be entirely obtained through the personal obedience of the defendant. 

4. The suit is for compensation for wrong to property or "relief respecting immovable property" 

held by the defendant. 

Example: If you want a defendant to sign a specific document regarding a house in Goa, but the 

defendant lives in Delhi, you might be able to sue in Delhi because the court can simply put the 

defendant in civil prison until they sign (personal obedience). 

 

4. Essential Contents 

The notice isn't just a casual letter; it must contain: 

4. The name, description, and place of residence of the plaintiff. 

5. The cause of action (the facts that led to the dispute). 

6. The relief claimed (exactly what you want the court to grant you). 

5. Who gets the Notice? 
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The notice must be delivered to specific authorities depending on who you are suing: 

 Central Government (General): A Secretary to that Government. 

 Railways: The General Manager of that Railway. 

 State Government: A Secretary to that Government or the Collector of the District. 

 

6. The "Urgent Relief" Exception 

What if the Government is about to demolish your house tomorrow? Waiting two months would make 

the lawsuit pointless. 

Under Section 80(2), you can file a suit for urgent or immediate relief without serving a notice, 

provided you get the leave (permission) of the court. 

 The Catch: If the court finds there is no real urgency after hearing you, it will send the papers 

back, and you’ll have to serve the 2-month notice anyway. 

 No Ex-parte Orders: The court cannot grant an interim injunction (a stay order) in these 

"urgent" cases without first hearing the Government's side. 

 

1.15 Order V, Rule 1- Time limit prescribed for the service of summons on the defendant   

1.15.1 1Under Order V, Rule 1 of the Code of Civil Procedure (CPC), when a suit has been duly 

instituted, a summons may be issued to the defendant to appear and answer the claim. The law 

stipulates that this summons should be served within 30 days from the date of the institution of the 

suit. 

1.15.2 Key Details regarding Summons 

The 30-day rule is designed to prevent "bottlenecks" at the very start of a trial. Here is how the 

timeline works in practice: 

 Filing to Service: Once the plaintiff files the suit and pays the necessary "process fee," the 

court office is expected to ensure the summons is issued and served within this 30-day 

window. 

 The Defendant's Response: Once the defendant actually receives the summons, a new 

clock starts: they typically have 30 days to file their Written Statement (which can be 

extended up to 90 or 120 days depending on the type of suit). 

 

1.15.3 Important Distinction: Order V vs. Order VIII 

It is very common for law students to confuse these two "30-day" limits: 

1. Order V Rule 1 (The Question): Time for the court/plaintiff to get the summons to the 

defendant (30 days). 

2. Order VIII Rule 1: Time for the defendant to file their reply after receiving that summons (30 

days, extendable). 

1.15.4 Methods of Service 

If the defendant is "dodging" the service, the court can allow Substituted Service (Order V, Rule 20), 

which includes: 

 Affixing a copy of the summons on the door of the defendant's house. 

 Publishing the summons in a local newspaper. 
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 Using modern means like Email, WhatsApp, or Fax (as recognized by the Supreme Court in 

recent years). 

 

1.15.5 Summary Table  

| Event | Rule | Time Limit | | 

| Service of Summons | Order V, R 1 | 30 Days from institution |  

| Filing Written Statement | Order VIII, R 1 | 30 Days from service |  

| Max Extension (Ordinary) | Order VIII, R 1 | 90 Days total |  

| Max Extension (Commercial)| Commercial Courts Act | 120 Days total | 

If the plaintiff fails to pay the fees or take the necessary steps to move the case forward, the court 

doesn't just wait forever. This is governed by Order IX, Rule 2 of the CPC. 

1. Dismissal of the Suit 

If the summons is not served because the plaintiff failed to pay the "process fee" or the postal 

charges, the court has the power to dismiss the suit. 

 Why? It is the plaintiff's duty to provide the court with the means to notify the defendant. If 

they don't, it’s seen as a lack of interest in pursuing the case. 

2. The "Fresh Suit" Option (The Silver Lining) 

The most important thing to remember about a dismissal under Order IX, Rule 2 is that it is not a 

"judgment on merits." 

 Order IX, Rule 4: The plaintiff is not barred from filing a fresh suit on the same cause of 

action (provided it's still within the limitation period). 

 Restoration: Alternatively, the plaintiff can apply to the same court to set aside the dismissal 

by showing "sufficient cause" (e.g., medical emergency, bank error in fee payment). 

 

3. What if the Summons is returned "Unserved"? 

Sometimes the fee is paid, but the postman can't find the defendant. Under Order IX, Rule 5, if the 

summons returns unserved and the plaintiff doesn't apply for a fresh summons within 7 days, the 

court shall dismiss the suit. 

1.15.6 Summary of "Failure to Serve" Penalties 

Scenario Rule Penalty Remedy 

Failure to pay process fee Order IX, R 2 Dismissal Fresh suit or Restoration 

Failure to apply after "unserved" Order IX, R 5 Dismissal Fresh suit ONLY 

Both parties fail to appear Order IX, R 3 Dismissal Fresh suit or Restoration 

 

1.15.7 Pro-Tip for Exams 

Be careful with the 7-day limit in Order IX, Rule 5. It used to be one month, but it was reduced to 

speed up the trial process. Many old textbooks might still list the old timeline! 
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If a defendant receives a summons but decides to "ignore" the court, the legal machinery doesn't 

stop. The court proceeds under the principle that the trial must go on to prevent the plaintiff from being 

held hostage by the defendant’s absence. 

Here is exactly what happens, step-by-step: 

1. The "Ex-Parte" Order (Order IX, Rule 6) 

If the plaintiff is present but the defendant is absent despite being duly served, the court may make an 

order that the suit be heard Ex-Parte (meaning "from one side only"). 

 Evidence: The plaintiff must still prove their case. The court doesn't automatically grant the 

claim; the plaintiff must lead evidence (usually through an affidavit) to show they are entitled 

to the relief. 

 The Decree: If the court is satisfied with the evidence, it passes an Ex-Parte Decree. This 

decree has the same legal force and "bite" as a regular decree. 

2. Remedies for the Defendant 

A defendant who wakes up to find an ex-parte decree against them has three main "escape routes": 

Remedy 
Legal 

Provision 
How it works 

Set Aside 

Application 

Order IX, 

Rule 13 

The defendant asks the same court to cancel the decree. They must 

prove: (1) Summons wasn't served, OR (2) There was "Sufficient 

Cause" for absence (e.g., serious illness). 

Regular 

Appeal 

Section 

96(2) 

The defendant appeals to a higher court arguing that the decision 

was wrong on its merits, even based on the one-sided evidence. 

Review Section 114 
A request to the same court to reconsider based on a glaring error or 

new evidence. 

3. "Good Cause" vs. "Sufficient Cause" 

There is a subtle distinction between joining a case during trial vs. after it's over: 

 Order IX, Rule 7 (During Trial): If the defendant shows up late (before the final decree is 

passed) and shows "Good Cause," the court can set aside the ex-parte order and let them 

join the trial from that stage. 

 Order IX, Rule 13 (After Decree): Once a final decree is passed, the standard is higher. The 

defendant must show "Sufficient Cause"—a reason so strong it justifies resetting the entire 

clock. 

 

1.15.8 Summary of Consequences 

Ignoring a summons is a high-stakes gamble. You lose the right to: 

 Cross-examine the plaintiff’s witnesses. 

 Present your own evidence or documents. 

 Argue legal points that could have dismissed the suit. 

1.15.9 One Final Warning: The "Fraud" Suit 

If a plaintiff obtains an ex-parte decree by fraud (e.g., purposely giving the wrong address so the 

defendant never gets the summons), the defendant can file a fresh suit specifically to set aside that 

decree on the grounds of fraud. 
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1.15.10 While the Code of Civil Procedure (CPC) doesn't provide a "laundry list" of what counts as 

Sufficient Cause, Indian courts have developed a very broad and compassionate understanding of it 

over the decades. 

The general rule is that "Sufficient Cause" should be interpreted liberally to ensure that a case is 

decided on its merits rather than on technical defaults. 

Here are the 10 common grounds that courts usually accept: 

1. Medical Emergencies 

Serious illness of the defendant or a close family member (child, spouse, parent). 

 Requirement: Usually requires a medical certificate or doctor's prescription as proof. 

2. Death in the Family 

The death of a close relative just before or on the date of the hearing is almost always accepted as a 

valid ground. 

3. Misfortune in Transit 

If the defendant was traveling to court but their train was delayed, their car broke down, or they met 

with an accident on the way. 

4. Mistake of the Counsel (Advocate) 

If the lawyer noted the wrong date in their diary, or if the lawyer was suddenly taken ill and couldn't 

inform the client or the court. 

Legal Maxim: A party should not suffer for the fault of their counsel. 

5. Lack of Proper Service 

If the summons was never actually handed to the defendant, or if it was served to someone who isn't 

authorized to receive it (e.g., a neighbor with whom the defendant is on bad terms). 

6. Natural Calamities or Civil Unrest 

Events like floods, earthquakes, or a sudden curfew/strike (bandh) in the city that made it physically 

impossible to reach the court. 

7. Imprisonment 

If the defendant was in custody in another case and was not produced in court or didn't have the 

means to communicate their situation. 

8. Fraud by the Plaintiff 

If the plaintiff intentionally gave a wrong address to the court so that the defendant would never 

receive the notice, the court will set aside the decree immediately upon discovery. 

9. Confusion Regarding Jurisdiction 

If the defendant was genuinely confused about which court they were supposed to appear in (e.g., 

two different courts with similar names in the same district). 

10. Bona Fide Clerical Error 

A simple, honest mistake—like misreading "10:00 AM" as "1:00 PM"—provided the defendant has a 

history of being diligent in the case and isn't just trying to delay it. 

 

1.15.11 What is NOT "Sufficient Cause"? 

The court will usually reject the application if they see: 
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 Gross Negligence: "I just forgot the date." 

 Delay Tactics: Intentionally missing dates to frustrate the plaintiff. 

 Vague Excuses: "I was busy with work" or "I had a social commitment." 

1.15.12 The "Cost" of a Second Chance 

Even if the court accepts your "Sufficient Cause," it will usually order the defendant to pay "Costs" (a 

fine) to the plaintiff. This compensates the plaintiff for the time and money wasted on the ex-parte 

hearing. 

The clock is very strict when it comes to setting aside an ex-parte decree. Under the Limitation Act, 

1963 (Article 123), a defendant must move fast. 

1. The 30-Day Rule 

The limitation period for filing an application under Order IX, Rule 13 to set aside an ex-parte decree 

is 30 days. 

2. When does the 30-day clock start? 

This depends entirely on whether the defendant knew about the case or not: 

 Scenario A: Summons were duly served. 

The 30 days start from the date of the decree. Even if you didn't know the exact date the judge 

signed the order, the law assumes you should have been tracking the case since you received the 

summons. 

 Scenario B: Summons were NOT duly served. 

The 30 days start from the date of knowledge. This means the clock begins the moment the 

defendant actually finds out about the decree (e.g., when a bailiff shows up at their door to execute 

the order). 

 

3. What if you miss the 30-day deadline? 

If you are late, you cannot simply file the application. You must also file a Condonation of Delay 

application under Section 5 of the Limitation Act. 

 You must explain every single day of the delay. 

 The court has the discretion to forgive the delay, but if the delay is massive (e.g., 2 years) 

without a rock-solid reason (like being in a coma), the court will likely refuse, and the ex-parte 

decree will become permanent. 

 

1.15.13 Summary of Remedies and Timelines 

Action Provision Time Limit Starts From 

Set Aside Application Order IX, R 13 30 Days Date of Decree (or Knowledge) 

First Appeal Section 96(2) 30/90 Days Date of Decree 

Review Section 114 30 Days Date of Decree 

 

1.15.14 One Crucial Exception: "Substituted Service" 
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If the court served you via a newspaper advertisement (Substituted Service), the law generally 

treats this as "due service." You cannot easily claim "lack of knowledge" later just because you didn't 

read that specific day's newspaper. Courts expect a reasonable person to stay informed if a legal 

notice is published. 

1.16. Section 38- Execution of A Decree   

1.16.1 This principle is governed by the Code of Civil Procedure (CPC), 1908. Specifically, Section 

38 states that a decree may be executed either by the Court which passed it, or by the Court to which 

it is sent for execution. 

 

1.16.2 Key Provisions under the CPC 

1. The Court "Which Passed the Decree" (Section 37) 

Generally, the court that hears the case and delivers the judgment is responsible for seeing it through. 

This includes: 

 The court of first instance. 

 In case of an appellate decree, the court of first instance (where the suit originally started). 

2. Transfer of Decree (Section 39) 

A court may send a decree to another court of competent jurisdiction for execution if: 

 The judgment-debtor (the person who lost the case) actually resides or carries on business 

within the local limits of the other court. 

 The judgment-debtor has no property within the jurisdiction of the court which passed the 

decree, but has property within the jurisdiction of the other court. 

 The decree directs the sale or delivery of immovable property situated outside the local limits 

of the jurisdiction of the court which passed it. 

 

Why the other options are incorrect: 

 Tehsildar & Collector (A & B): While a Collector may assist in the execution of certain 

decrees (especially those involving the partition of agricultural land under Section 54), they 

do not have the inherent power to "execute a decree" in the general sense. They act as 

officers to whom the court refers specific tasks. 

 District Judge (C): A District Judge can certainly execute a decree if their court was the one 

that passed it, but the law isn't limited only to the District Judge; any civil court (Munsif, Sub-

Judge, etc.) that passed the decree has the power to execute it. 

 

1.16.3 The "Executing Court" Rule 

Once a decree is sent to another court (the "transferee court"), that court has the same powers in 

executing the decree as if it had been passed by itself. However, it cannot go behind the decree—

meaning it cannot question the validity or correctness of the judgment; its only job is to enforce it. 

The "transferee court" (the court to which a decree is sent) generally has the same powers as the 

court that passed it. However, because it didn't hear the original case, it operates under a strict 

"limited jurisdiction" rule. 

A court can refuse to execute a decree—or the execution can be stalled—based on the following 

grounds: 
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1. Lack of Pecuniary or Territorial Jurisdiction 

A court cannot execute a decree if the suit's value exceeds its pecuniary limit (the maximum 

monetary value it is allowed to handle). 

 Example: If a decree for ₹50 Lakhs is sent to a Junior Civil Judge whose limit is ₹20 Lakhs, 

they must refuse and return it to the District Court. 

2. The Decree is a "Nullity" 

This is the most common reason for refusal. An executing court cannot go behind the decree (it 

can't re-examine the facts), but it can refuse execution if the decree is "void on its face." This happens 

if: 

 The court that passed the decree had no inherent jurisdiction over the subject matter. 

 The decree was passed against a person who was already dead at the time the judgment 

was delivered. 

3. Limitation Period (Section 48) 

Under the Limitation Act, a decree-holder has a specific window to file for execution (usually 12 

years for a permanent injunction or a money decree). If the application is filed after this period, the 

court must refuse to execute it as it is "time-barred." 

4. Satisfaction or Adjustment (Order 21, Rule 2) 

If the parties have settled the matter outside of court after the decree was passed, and this 

"adjustment" has been certified by the court, the executing court will refuse to proceed because the 

debt has already been "satisfied." 

5. Stay of Execution (Order 21, Rule 26) 

The transferee court can stay (pause) the execution for a reasonable time to allow the judgment-

debtor to go back to the original court or an Appellate Court to get an official stay order or to show 

cause why the decree shouldn't be executed. 

 

1.16.4 Summary of Powers: The "Transferee" Court 

Can the Court do this? Status Reason 

Modify the decree? NO It must take the decree as it finds it. 

Attach property? YES It has full power to attach/sell property in its limit. 

Arrest the debtor? YES It can send the debtor to civil prison. 

Decide if the decree is wrong? NO That is the job of the Appellate Court. 

 

1.16.5 The "Simultaneous Execution" Rule 

Did you know that a decree-holder can actually apply to execute the same decree in two different 

courts at the same time? While rare, the court has the discretion to allow this if it's necessary to 

recover the full amount (e.g., the debtor has property in two different cities). 

When time is of the essence and you fear a judgment-debtor is about to sell off their property before 

your decree can be formally transferred, Section 46 of the CPC provides a powerful "emergency 

brake" called a Precept. 
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Think of a Precept as a temporary distress signal sent from one court to another. 

 

1. How a Precept Works 

A "Precept" is an order issued by the court which passed the decree, directed to another court, 

requesting it to attach the property belonging to the judgment-debtor. 

 The Purpose: It’s a preventive measure. It doesn't sell the property yet; it simply "freezes" it 

so the debtor cannot transfer or hide it. 

 The Procedure: You apply for a Precept in the original court. If granted, that court sends the 

order directly to the court where the property is located. 

2. The "Two-Month" Rule 

A Precept is not permanent. It is designed to buy you time to complete the formal transfer of the 

decree. 

 Validity: An attachment under a Precept is valid for only two months. 

 Exception: The attachment can last longer if: 

1. The period is extended by an order from the court that passed the decree. 

2. Before the two months expire, the decree is formally transferred to the second court 

and the decree-holder applies for an actual sale of the property. 

3. Comparison: Precept vs. Transfer of Decree 

Feature Precept (Section 46) Transfer (Section 39) 

Objective Urgent interim protection (Freezing). Full execution (Sale/Arrest/Recovery). 

Duration Limited (2 months usually). Until the decree is satisfied or expires. 

Power Only to attach property. Power to sell property or arrest the debtor. 

Requirement Urgent threat of property disposal. Standard procedure for out-of-limit execution. 

 

1.16.6 The "Garnishee Order" Connection 

If the property you are trying to freeze isn't a house or land, but actually money owed to the debtor by 

a third party (like a bank or an employer), the court uses a different tool called a Garnishee Order 

(Order 21, Rule 46). 

When a judgment-debtor claims they have no money, but you know they have a bank balance or a 

salary, the Garnishee Order is your best friend. 

In legal terms, a Garnishee is a third party (like a bank, an employer, or a tenant) who owes money to 

the judgment-debtor. Under Order 21, Rule 46 of the CPC, the court can "attach" that debt and order 

the third party to pay it directly to the court instead of to the debtor. 

 

1. How the Process Works 

It usually happens in two stages: 

 Order Nisi (Preliminary Order): The court issues an interim order to the Garnishee (e.g., the 

Bank), telling them not to pay the money to the judgment-debtor. It also asks the Garnishee to 

"show cause" (explain) why they shouldn't pay that money to the decree-holder instead. 
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 Order Absolute (Final Order): If the Garnishee doesn't provide a valid reason (or doesn't 

show up), the court makes the order final. The Garnishee is then legally bound to pay the 

money into court to satisfy your decree. 

 

2. Common "Garnishees" 

 Banks: The most common. The court freezes the debtor's savings or current accounts. 

 Employers: If the debtor is a salaried employee, the court can attach a portion of their salary 

(subject to legal limits). 

 Tenants: If the debtor owns a building, the court can order the tenants to pay their monthly 

rent to the court. 

 

3. Important Legal Protections (Section 60) 

The law isn't heartless; it won't let you leave a person completely destitute. Under Section 60 of the 

CPC, certain things cannot be attached via a Garnishee order: 

 Salary Limits: The first ₹1,000 and two-thirds of the remainder of a salary are exempt from 

attachment in execution of a money decree. 

 Government Allowances: Certain pensions, gratuities, and allowances of public servants. 

 Essential Items: Tools of artisans, implements of husbandry (for farmers), and basic 

necessities like bedding and wearing apparel. 

 

1.16.7 Summary: Garnishee vs. Precept 

Feature Garnishee Order Precept 

Target Debts (Money owed by 3rd parties). Tangible Property (Land, House, Goods). 

Involved Parties Creditor, Debtor, and Third Party. Creditor, Debtor, and another Court. 

Primary Goal To intercept cash/income. To "freeze" assets in another city. 

 

1.16.8 A Quick "Legal Pro-Tip" 

If a Garnishee (the Bank) ignores the court's order and pays the debtor anyway, the Bank itself 

becomes liable to the court for that amount! This makes it one of the most effective ways to recover 

money. 

In civil law, sending someone to prison is considered a "last resort." The CPC (Sections 51, 55–59, 

and Order 21 Rules 37–40) balances the rights of the creditor with the personal liberty of the 

debtor. 

Here are the specific rules that govern this "drastic" power: 

 

1. The Mandatory "Show Cause" Notice (Rule 37) 

Unlike criminal cases, a civil court cannot just issue an arrest warrant the moment you ask for it. 

 The Rule: The court shall first issue a "Notice to Show Cause," asking the debtor why they 

shouldn't be sent to prison. 
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 The Exception: The court can bypass the notice and issue a warrant immediately only if it is 

convinced (by affidavit) that the debtor is likely to abscond or leave the country. 

2. Conditions for Detention (Section 51 Proviso) 

The court must record reasons in writing and be satisfied that the debtor: 

 Has the means to pay but refuses or neglects to do so (wilful default). 

 Is likely to abscond or has dishonestly transferred/hidden property. 

 Owed the money in a fiduciary capacity (e.g., a trustee who misused funds). 

 

3. Duration of Detention (Section 58) 

The length of time a person spends in civil prison depends entirely on the amount of money owed: 

Decretal Amount Maximum Detention Period 

Exceeds ₹5,000 Up to 3 months 

₹2,000 to ₹5,000 Up to 6 weeks 

Less than ₹2,000 No arrest or detention allowed 

 

4. Absolute Exemptions (Who CANNOT be arrested) 

 Women (Section 56): A woman cannot be arrested or detained in civil prison in execution of 

a money decree. (Note: She can still be arrested for other decrees, like violating a court 

injunction). 

 Judicial Officers: While presiding in or traveling to/from their court. 

 Legislators: During a session of Parliament/Assembly and for 40 days before and after. 

 

5. The "Subsistence Allowance" (Section 57 & Rule 39) 

This is a unique rule: The Creditor pays for the Debtor’s stay in jail. 

 The decree-holder must pay a monthly allowance (fixed by the State/Court) to the prison for 

the debtor’s food and clothing. 

 The Catch: If the decree-holder fails to pay the allowance in advance, the debtor is released 

immediately. 

6. Release on Grounds of Illness (Section 59) 

A debtor can be released if they are suffering from a serious illness or a contagious disease. Once 

released on these grounds, they can be re-arrested, but the total time spent in jail still cannot exceed 

the limits in the table above. 

 

1.16.9 Can you be arrested twice? 

Generally, once a debtor is released after serving their full term (e.g., 3 months), they cannot be re-

arrested for the same decree, even if the debt remains unpaid. However, the debt itself is not 

canceled; the creditor can still go after their property. 
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Would you like me to explain the "Pardanashin Woman" rule, which dictates how a bailiff must act if a 

woman is inside the house where an arrest is being made? 

Provisions relating to Arrest and Detention under CPC 

This video provides a structured explanation of Sections 55 to 58 of the CPC, covering the procedure 

and limitations of civil arrest. 

1.17 Section 20- Place of Filing of a civil suit 

In the world of civil litigation, the question of where you can sue is governed by the principle of 

territorial jurisdiction. Under the Code of Civil Procedure (CPC), specifically Sections 15 to 20, 

the law aims to ensure convenience for the parties and a logical connection to the dispute. 

1.17.1 Breakdown of the Rules (Section 20 CPC) 

While specific rules exist for property disputes (Section 16), most general civil suits (like contract 

breaches or torts) follow the "Residence or Cause of Action" rule: 

 Where the Defendant Resides: A suit can be filed where the defendant (the person being 

sued) actually and voluntarily resides, carries on business, or personally works for gain. If 

there are multiple defendants, it can be filed where any one of them resides (with the court’s 

leave). 

 Where the Cause of Action Arises: A suit can also be filed where the "cause of action" (the 

specific set of facts that gives you the right to sue) arises, either wholly or in part. 

 

1.17.2 Why this matters 

The logic behind these rules is twofold: 

1. Defendant's Convenience: Generally, the law protects a defendant from being dragged to a 

distant, random court by the plaintiff. 

2. Evidence Availability: The place where the incident happened (the cause of action) is 

usually the best place to find witnesses and evidence. 

Scenario Possible Filing Location 

Contract Dispute Where the contract was signed OR where the defendant lives. 

Personal Injury Where the accident happened OR where the defendant lives. 

Multiple Defendants Where any one defendant lives (subject to court permission). 

 

1.17.3 Long-Arm Jurisdiction: In legal terms, "Long-Arm" jurisdiction is the ability of a local court 

to exercise jurisdiction over a "foreign" defendant (someone who lives outside the court’s usual 

territorial borders). 

While standard rules usually require a defendant to be physically present in the jurisdiction, long-arm 

statutes allow the court’s reach to "stretch" across state or national lines because the defendant has 

had enough contact with that location to make it fair to sue them there. 

 

1.17.4 How it Works: The "Minimum Contacts" Test 

For a court to use its long-arm authority without violating principles of fairness (often referred to as 

Due Process), the defendant must have minimum contacts with the forum. It shouldn’t be a surprise 

to the defendant that they are being sued in that location. 

https://www.youtube.com/watch?v=dkJhopP_El4
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Common triggers for Long-Arm jurisdiction include: 

 Transacting Business: A company in New York sells a defective product to a customer in 

California. 

 Committing a Tortious Act: An out-of-state driver causes a car accident while driving 

through your city. 

 Owning Property: A person living in another country owns a building in your town that has a 

structural failure injuring someone. 

 Contractual Agreements: Signing a contract that specifically states it will be governed by 

and performed in a certain state. 

1.17.5 The Indian Context: Section 20 of the CPC 

In India, while we don't use the specific phrase "Long-Arm Statute" as often as in the U.S., Section 20 

of the Code of Civil Procedure (CPC) essentially performs the same function. 

It allows a plaintiff to sue a defendant who is not a resident of that area, provided the "cause of 

action, wholly or in part, arises" within the local limits of that court. For example, if a breach of 

contract happens in Delhi, the Delhi courts have jurisdiction even if the defendant lives in 

Mumbai. 

 

1.17.6 Key Factors for "Fairness" 

Courts generally look at three things before "reaching out" to grab an out-of-state defendant: 

1. Purposeful Availment: Did the defendant intentionally direct their activities at the forum 

state? (e.g., targeting ads to people in that state). 

2. Relatedness: Does the lawsuit arise directly out of those specific activities? 

3. Reasonableness: Is it burdensome for the defendant to travel there, and does the state have 

a legitimate interest in resolving the dispute? 

In the digital age, "Long-Arm" jurisdiction has become a fascinating (and sometimes messy) legal 

frontier. Since the internet has no physical borders, courts have had to develop specific tests to 

decide if a website or online business in one location can be sued in another. 

The most common framework used by courts worldwide (including in India and the US) is the Sliding 

Scale Test (also known as the Zippo Test). 

1.17.7 The Sliding Scale of Interactivity 

Jurisdiction over an online entity depends on the nature and quality of the commercial activity 

conducted over the internet. 

1. Passive Websites: A site that only provides information (like a personal blog or a static 

"About Us" page) generally cannot be sued in a distant jurisdiction just because someone 

there read it. There is no "purposeful availment." 

2. Interactive Websites: These are in the "middle ground." They allow users to exchange 

information, create accounts, or sign up for newsletters. Jurisdiction here depends on the 

level of interactivity and the commercial nature of the exchange. 

3. Active/Commercial Websites: If a website actively enters into contracts and sells products 

to residents of a specific area, it is clearly "doing business" there. The court's "Long-Arm" can 

easily reach them. 

 

1.17.8 The Indian Perspective: The Cyberspace Rule 
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In India, the landmark case of Banyan Tree Holding (P) Ltd. vs. A. Murali Krishna Reddy 

established how Section 20 of the CPC applies to the web. The Delhi High Court ruled that: 

 Simply having a website accessible in a city (like Delhi) is not enough to sue there. 

 The plaintiff must show that the defendant specifically targeted users in that location. 

 There must be evidence of a commercial transaction (e.g., a customer in Delhi actually 

bought a product or used a service that resulted in a "cause of action"). 

1.17.9 Examples of "Targeting" 

Courts look for specific clues that a defendant intended to do business in your backyard: 

 Currency: Does the site accept local currency (INR)? 

 Shipping: Do they offer specialized shipping rates to your specific region? 

 Ads: Are they running localized "geo-targeted" ads for your city? 

 Phone Numbers: Do they provide a local customer service number? 

Website 

Type 
Example 

Likely 

Jurisdiction? 

Passive A local bakery's menu in London viewed by someone in Delhi. No 

Active 
An e-commerce giant (Amazon/Flipkart) selling to a Delhi 

address. 
Yes 

Targeted A gaming app specifically running ads to attract "Users in India." Yes 

 

1.7.10 Why this is a "Double-Edged Sword" 

While it helps consumers sue big companies for faulty products, it also means that if you run a small 

online business, you could potentially be sued in a distant court if you aren't careful about where you 

"target" your services. 

To see how this works in practice, let’s look at a case that defined the "Long-Arm" reach for the 

internet in India: Banyan Tree Holding (P) Ltd. vs. A. Murali Krishna Reddy. 

1.7.11 Case Study: The "Banyan Tree" Dispute 

The plaintiff, a Singapore-based luxury hospitality group (Banyan Tree), sued a developer from 

Hyderabad (Reddy) in a Delhi court. 

 The Conflict: The defendant was using the name "Banyan Tree Retreat" for a project in 

Hyderabad. 

 The Jurisdictional Issue: Neither the plaintiff nor the defendant lived in Delhi, and the 

project wasn't in Delhi. The plaintiff argued the Delhi court had jurisdiction simply because the 

defendant’s interactive website was accessible to people in Delhi. 

1.17.12 The Court’s Ruling: "Purposeful Availment" 

The Delhi High Court had to decide: Is a website enough to drag someone to a distant court? They 

established the following rules: 

 The "Trap Transaction" Rule: The court held that a single "trap" transaction (where the 

plaintiff or their agent buys something just to create a paper trail in that city) is not enough to 

establish jurisdiction. 
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 Targeting vs. Accessibility: Mere accessibility of a website in Delhi is not enough. The 

plaintiff must show the defendant specifically targeted customers in Delhi with the intent to 

conclude a commercial transaction. 

 Injury in the Forum: The plaintiff must prove that this targeting resulted in actual injury to 

their brand within that specific city. 

1.17.13 Other Landmark "Long-Arm" Cases 

Case Key Takeaway 

Yahoo! Inc. v. 

Akash Arora 

One of India's first "cybersquatting" cases. The court protected the "Yahoo!" 

trademark against a defendant using "YahooIndia.com," confirming that internet 

domain names are as valuable as physical trademarks. 

India TV v. India 

Broadcast Live 

The court held it could exercise jurisdiction over a US-based company because 

they were clearly targeting the Indian market with their "IndiaTVLive" domain 

name. 

 

1.17.4 Summary of the "Long-Arm" Reach 

In the digital world, the "Long-Arm" of the law doesn't just reach where you are, but where you aim. If 

you target a specific audience in another state or country, you are essentially "walking" into their 

jurisdiction and can be held accountable there. 

Trademark law in India and its application in the digital age 

This video provides an excellent summary of how Indian trademark law has evolved to address digital 

disputes and the jurisdictional challenges brought about by the internet. 

The case of Yahoo! Inc. v. Akash Arora (1999) is a landmark in Indian legal history. It was the first 

time an Indian court addressed cybersquatting and established that a domain name on the internet 

is entitled to the same protection as a physical trademark. 

The core of the dispute was the defendant's use of the domain name yahooindia.com, which Yahoo! 

Inc. claimed was deceptively similar to their own yahoo.com. 

1.17.5 The "Common Word" Argument 

One of the most interesting parts of this case was the defendant's defense strategy. Akash Arora 

argued that the term "Yahoo" was a common dictionary word (historically meaning a "rude or noisy 

person" from Jonathan Swift's Gulliver's Travels). 

He contended that: 

1. Generic Nature: Because it was a dictionary word, it could not be "owned" or acquire 

distinctiveness. 

2. No Registration in India: Yahoo! Inc. did not have a registered trademark in India at the 

time. 

3. Sophisticated Users: He argued that internet users were technically literate and would not 

be easily fooled by the difference between yahoo.com and yahooindia.com. 

4. Disclaimers: He used a disclaimer on his site stating he was not affiliated with Yahoo! Inc. 

1.17.6 The Court’s Reasoning 

The Delhi High Court rejected these arguments, setting several major precedents: 

https://www.google.com/search?q=https://www.youtube.com/watch%3Fv%3DF3zWvX013r4
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 Acquired Distinctiveness: The court held that even if a word is found in the dictionary, it can 

acquire a "secondary meaning" through extensive use and global reputation. By 1999, the 

word "Yahoo" was synonymous with the plaintiff's search engine in the minds of the public. 

 Domain Name = Trademark: The court famously ruled that a domain name is not just an 

"address" (like a phone number or house number) but a business identifier. Therefore, it is 

entitled to protection against "passing off." 

 Passing Off vs. Infringement: Even though Yahoo! wasn't registered in India, the court 

protected them under the common law tort of "passing off" because of their massive global 

goodwill (trans-border reputation). 

 Ineffectiveness of Disclaimers: The court noted that on the internet, a disclaimer often 

comes too late—the "initial interest confusion" happens the moment the user types the URL 

and lands on the wrong site. 

1.17.7 The "Long-Arm" Connection 

This case showed that the "Long-Arm" of the law could reach across borders to protect global brands 

even if they didn't have a physical office or a trademark registration in a specific country. If a local 

entity tried to "pass off" their services as those of a famous global brand, the courts would intervene to 

prevent consumer deception. 

Defendant's Argument Court's Counter-Finding 

"Yahoo" is a dictionary word. It has acquired a "secondary meaning" linked to the company. 

"I have a disclaimer." Disclaimers don't fix the initial confusion of landing on the site. 

"Internet users are too smart to 

be fooled." 

Users might be technically literate but not "information 

sophisticated"; they can still be misled. 

 

1.18 Section 11- The general principles of res-judicata 

1.18.1 The general principles of Res-Judicata are based on public policy as well as on private 

right. 

 

The Legal Philosophy Behind Res-Judicata 

The principle of Res-Judicata (Section 11 of the Civil Procedure Code, 1908) literally means "a 

matter judged." It is based on three ancient legal maxims that cover both the interests of the State 

(Public Policy) and the interests of the Individual (Private Right): 

1. Public Policy (Interest Republicae Ut Sit Finis Litium) 

This maxim translates to: "It is in the interest of the State that there should be an end to 

litigation." 

 The Logic: The resources of the court are finite. If parties were allowed to re-litigate the same 

issue indefinitely, the judicial system would collapse under the weight of repetitive cases. It is 

a matter of public policy to ensure legal certainty and finality. 

2. Private Right (Nemo Debet Bis Vexari Pro Una Et Eadem Causa) 

This maxim translates to: "No man should be vexed (harassed) twice for the same cause." 

 The Logic: This protects the individual. Once a person has successfully defended 

themselves in court or won a case, they have a private right to live in peace without being 

dragged back into court by the same opponent for the same dispute. 
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3. Judicial Authority (Res Judicata Pro Veritate Accipitur) 

This translates to: "A judicial decision must be accepted as correct." 

 The Logic: To maintain the dignity and authority of the courts, a decision made by a 

competent court must be treated as the final truth between the parties involved. 

 

1.18.2 Summary Table: The Dual Nature of Res-Judicata 

Basis Objective Target 

Public Policy Judicial Efficiency The Legal System 

Private Right Protection from Harassment The Individual Litigant 

 

1.18.3 When does Res-Judicata apply? 

For this principle to block a new suit, the following conditions must be met: 

1. The matter in the second suit must be directly and substantially the same as the first. 

2. The parties must be the same (or their representatives). 

3. The first court must have been competent to try the case. 

4. The matter must have been heard and finally decided by the first court. 

1.18.4 Constructive Res-Judicata is a slightly more "aggressive" version of the rule. It essentially 

says: "If you could have brought it up then, you can't bring it up now." 

It is found in Explanation IV to Section 11 of the CPC. 

1.18.5 The Core Concept 

The law expects parties to bring their entire case to court at once. You aren't allowed to "save" a 

specific legal argument or a piece of evidence to use in a second lawsuit if the first one doesn't go 

your way. 

If a ground of attack (for the plaintiff) or a ground of defense (for the defendant) might and ought to 

have been raised in the previous suit, the law treats it as if it was raised and decided against you. 

 

1.18.6 A Practical Example 

Imagine you sue your neighbor over a boundary wall dispute: 

1. Suit 1: You claim the wall is yours because of a Sale Deed. You lose the case. 

2. Suit 2: You sue the same neighbor again, but this time you claim the wall is yours because of 

Adverse Possession (long-term use). 

The Result: The Court will dismiss Suit 2 under Constructive Res-Judicata. Since you knew about 

the "Adverse Possession" claim during the first suit, you "might and ought" to have included it then. 

You cannot split your claims to get two bites at the apple. 

 

1.18.7 Comparison: Res-Judicata vs. Constructive Res-Judicata 

Feature Res-Judicata (Direct) Constructive Res-Judicata 
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Feature Res-Judicata (Direct) Constructive Res-Judicata 

Issue Status Actually raised and decided by the Court. Not raised, but should have been raised. 

Legal Fiction Based on an actual previous judgment. Based on the "ought to have" rule. 

Goal To prevent re-litigating the same facts. To prevent "litigation by installments." 

 

1.18.8 Why this exists 

Without this rule, a wealthy or stubborn litigant could harass their opponent by filing ten different 

lawsuits for the same property, using a slightly different legal "excuse" each time. Constructive Res-

Judicata forces you to be thorough from day one. 

 

 


